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OPINION

INMAN, Senior Judge
Two private health care providers sought a declaratory judgment that a
county-owned hospital and its business partners had entered into business
ventures which were ultravires and in violation of the Tennessee Constitution.
Thetrial court held tha the county hospital had exceeded itsauthority by entering
into unconstitutional business dealings with private entities, and issued an
Injunction permanently restrai ning the hospital from participating in these or any

similar ventures. We affirm the judgment of the trial court as to the specific



business ventures involving these defendants. We modify the judgment by
narrowing the permanent injunction consigent with this opinion.

Plaintiffs Cleveland Surgery Center, hereinafter "Surgery Center," and
Ocoee Physical Therapy, Inc., hereinafter "Physical Therapy,” two businesses
owned and operated by privae physicians and physical therapists respectively,
learned of plans by Bradley County Memorial Hospital, hereinafter "County
Hospital," to acquire land and build a medicd office building adjoining County
Hospital. The plan provided that Ocoee Health Alliance, hereinafter the
“Alliance,” a partnership owned by County Hospital (50% interest) and local
physicians (50% interest), would secure financing for the $8,500,000.00 building
project, with no investment or persona liability for the loan on the part of the
physicians, who would, however, have an ownership interest in the office
building, with each physician owning an equal share of the Alliance’s 50%
interest. That building project is not the subject of appeal, since SunTrust bank
threatened to default the Hospital’ s |oan after adverse publicity and the filing of
thislawsuit, resulting in sale of the project to other parties. The appeal concerns
whether the Hospital can lawfully engage in similar projects with Alliance.

Desiring to provide services for the patientsof County Hospital, Physical
Therapy sought membershipinthe Alliance whichwas denied on groundsthat the
Alliance already offered physical therapy services. Surgery Center, which
operatesastand-alone surgical clinic, feared that the Alliance planned to establish
acompeting surgical clinicinthe new building and joined with Physical Therapy
in this suit against County Hospital, the Alliance, Bradley County Hospital
Foundation and Bradley Builders, LLC, alleging unfar competition by the

Alliance, ultra vires acts by County Hospital under its Private Acts and



unconstitutiona bus nessventures between partners County Hospital andtheAlliance.

Thetrial court held tha County Hospital, through its actions as an agent

and arm of Bradley County, had exceeded itsauthority by lendingthe credit of the

county and joining in ultra vires business ventures with privae industry in

violation of Articlell, 8§ 29 of the Tennessee Constitution.

Defendants County Hospital and the Alliance appeal and raisethe

following issues, verbatim:

1.

The Chancellor erred when he determined Bradley
County Memorial Hospital is ™. .. an agent and armof
Bradley County"; that is, is not an independent
governmental entity or quasi-municipal corporation.

The Chancellor erred when he found the Hospital's participationin
the Ocoee Health Alliance, which is authorized by thePrivate Acts
creatingand governing theHospital, aswell asby T.C.A. sect. 7-57-
601 et seq. [The Private Act Hospital Authority Act], wasultravires
andviolated Articlell, Section 29 of the Constitution of Tennessee.

Thetermsof the Order of Fnal Judgment and Permanent I njunction
entered by the Chancellor are too broad and imprecise and unduly
restrict and interfere with the Hospital's operation.

The Chancellor erred in finding the Plaintiffs had standing to bring
this action.

Surgery Center and Physical Therapy have standing to bring thisaction by

virtue of the special injurieswhichthey allegeare occasioned by unfair andillegal

competition by the Alliance.  Morristown Rescue Squad v. Volunteer

Development, 793 SW.2d 262 (Tenn. App. 1990); Parks v. Alexander, 608

S.W.2d 881, 890 (Tenn. App. 1980), cert. denied, 451 U.S. 939 (1981).

Appellants argue that the Chancellor erred:

when he determined Bradley County Memorial Hospital
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... isan agent and arm of Bradley County”; that is, is not an
independent governmental entity or quasi-municipal corporation.

Appellant’s brief, page 1.

The Chancellor made no finding that County Hospital "is not an
Independent governmental entity or aquasi-municipal corporation.” Rather, the
court's opinion describes County Hospital as “an agent and arm of Bradley
County” under thefactsand circumstancesof thisparticular case. Tennessee
Private Act County Hospitals have, in some instances, properly been referred to

independent governmental entities,

as “governmental entities, public non-

profit corporations,” “political subdivisions of Tennessee,” “subdivisions of the
state and county,” or “public instrumentalities acting on behalf of the county,”
Ketron v. Chattanooga-Hamilton County Hospital Authority, 919 F. Supp. 280,
282 (E.D. Tenn., 1996), (for the purpose of determining whether former
employees were entitled to bring suit under 42 U.S.C. § 1983 for alleged
retaliatory discharge). Other appropriate descriptive terms have included
“municipal corporation,” Finister v. Humbol dt General Hospital, Inc., No. 02S01-
9704-CH-00038 (Tenn. May 26, 1998), (for the purpose of determining whether
a Private Act Hospital is exempt from the Tennessee Workers' Compensation
Law), “quasi-municipal corporation,” Professional HomeHealth & Hospice, Inc.
v. Jackson-Madison County General Hospital District, 759 S.W.2d 416 (Tenn.
App. 1988), (for the purpose of determining whether a Hospital Authority could
purchase and operate a home heath care business outside the territorial
jurisdiction specifically established by its Private Act), and “governmental
hospital authority,” Mosesv. Erlanger Medical Center, 1995 WL 610243 (Tenn.
App. Oct. 18, 1995), (for the purpose of determining whether plaintiff could

maintain a tort action aganst a Private Act Hospital for mental anguish). No

doubt other similar terms may be appropriatein other instances; thetrid court did



not exclude them. It merely considered (1) the provisions of Bradley County’s
Private Act, (2) the rdevant statutes, (3) Article Il, 8 29 of the Tennessee
Constitution, (3) the kinds of Hospital/Alliance and private/public ventures at
Issueinthiscase, and (4) the potential obligationof Bradley County funds. Based
onthat analysis, thetrial court held that in thisinstance, County Hospital operates
asan agent or arm of Bradley County and, as such, issubject to certain restrictions
under both its Private Acts and Articlell, § 29.

Appellants argue that County Hospital is “not an agency of the county. . .
but rather an independent governmental entity,” because the Attorney General
defined Erlanger Hospitd assuch in Tenn. Att’y. Gen. Op. No. U-95-040," April
13, 1995:

“Thus, wethink the prohibitionsin Article 2, Section 29would not
apply to thisauthority or to any other private act hospital authority
which isanindependent gover nmental entity. The prohibitions

would apply to a private act hospital authority which is a
department of a municipality or county. [Emphasis added].?

4 ndeed, the Attorney Generd has been aked on several occasionsto adviselegislators asto the
constitutional implications of physidan-hospital-organizations (PHO’s). Tenn. Att’y. Gen. Op. 95-056, May 23,
1995, involved an opinion as to “whether the General Assembly may constitutionally enact proposed legidation that
would authorize a county-owned hospital tohold an ‘ ownership interes’ in an organization owned in part by
medical practitioners licensed in the State of Tennessee, without requiring approval by alocal referendum.” The
Attorney General advised that the proposed law “is unconstitutional to the extent it authorizes a county to lend its
credit in aid of a private individual or entity or to act as a shareholder, with others, in any company, association or
corporation without approval by ref erendum required by Article 2, Section 29 of the Tennessee Constitution.
Whether any particular transaction would constitute an unconstitutional lending of credit or ownership interest could
only be determined after an analysis of all the facts and circumstances of the transaction, egecially the form of the
ownership and whether the county would be incurring an additional liability, direct or contingent, by participating in
such organizaion.” By way of example, the Attorney Generd opined that “a loan guarantee or other pledge of
assets by the county on behalf of a physicians hospital organization would also constitute such alending of credit.”

See also, Tenn. Att’y. Gen. Op. No. U97-037, July 28, 1997: “The extent to which the Board of Trustees[of
Cookeville General Hospital] may exercise any of the powers accorded to the hospital under the Private Act
Hospital A uthority A ct of 1996 depends upon its authority under the City Charter. The hospital is not a separate
legal entity; rather itis afadlity owned by city government. . . it should be noted, further, that Articlell, Section 29
of the Tennessee Constitution prohibitsa city, county or town from owning stock with others. It is not clear whether
a court would conclude that acting as a member in a not-for-prof it corporation, which issues no stock, would violate
the provision.”

See also, Tenn. Att'y. Gen. Op. No. 98-119, July 2, 1998: McNairy County Hospital Board of Trugees hasno
authority to sell the hospital without permission of the County Commisson. Under the Private Acts governing the
hospital, such authority rests with the McNairy County Commission, which can, however, sell the hospital without
the permisdon of, or participation by, the hospital’s Board of Trugees. (Hospital Trustees, without the involvement
of the County Commission, had given a “Right of First Refusal” on the sale of theMcNairy County Hospital to the
Jackson-Madison County General Hospital District.)

“The Private Act which created Chattanooga-Hamilton County Hospital Authority, [Erlanger Hospital] is
quite different from the Bradley County Private Act, as will be shown. The Chattanooga Act providesthat: “Neither
the county northe city shall in any event be liable for the payment of the principd of or interest on any bonds or
notes of the [hospital] authority. . . or any pledge, mortgage, obligation or agreement of any kind whatsoever . . .
none of the .. . obligations shall be congrued to congitute an indebtedness of either the county or city within the
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TheAttorney Generd recommendedthefollowing determinativeanalysis:

... ananalysis of al the facts and drcumstances of thetransaction,

especially the form of the ownership and whether the county would

be incurring an additiond liability, direct or contingent, by

participating in such an organization.

The record demonstrates that the trial court in this case performed the
recommended analysis, described indetail initsMemorandum Opinion. Wefind
no fault with the conclusion drawn by the trial court that the County Hospital
functions, in this instance, as an agent and arm of Bradley County.® The trial
court’ sjudgment on thisissueis accordingly affirmed.

[

Appellantsnext complain of thetrial court’ sfinding that County Hospital’s
participationin the Ocoee Health Alliance was ultravires and violated Articlell,
8 29 of the Tennessee Constitution. Appellants contend that the partnership is
authorized by the Private Acts creating and governing County Hospital and by
T.C.A. 8 7-57-601 et seq. (1996).

In 1996 the Legidlature passed The Private Act Hospital Authorities Act,
T.C.A. 8 7-57-601 et seq., which extends to all Tennessee Private Act hospitals
thepowers previously granted to Private Act Metropoli tan Hospitalsunder T.C.A.
8 7-57-501 et seq. (1995). These Acts provide, as pertinent:

(b) In addition to powers otherwise granted by this part or any

other public or private act of this state, or by any state regulation or

federal law or regulation, and to the extent at the time not

prohibited by the Constitution of Tennessee[emphasis added], a

private act metropolitan hospital authority has, together with all

powers incidental thereto or necessary to discharge the powers
granted specificdly herein, the following powers:

meaning of any constitutional or statutory provision whatsoever.”

3Finis'[er v.Humboldt General Hopital, Inc., No. 02S01-97 04-CH-00038 (Tenn. May 26, 1998), squarely

holds that a Private Act hospital is an agency of the County which ownsit. While thiscase arose in the context of
the Workers’ Compensaion Law, T.C.A. 8 50-6-106(5), we do not believe that a workers’ compensation setting
involves adefinition of “State of Tennesse”,” counties thereof” and” municipal corporations” thatis different from
the usual definition of these terms. The “City of Jackson” can only bedefined in one manner, whether the
underlying case involves workers' compensation, tort, contract, municipal corporation law, or whatever. For this
reason, we are of the opinion that the holding of the Supreme Courtin Finister is conclusiv e of the issue that a
Private Act hospital is an agency of the County, unless itis designated and creaed as an independent entity.
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(1) To participate as a shareholder in a corporation, as
ajoint venturer in ajoint venture, as a general partner in a general
partnership, asalimited partner in alimited partnership or ageneral
partnership, as amember in a nonprofit corporation or as a member
of any other lawful form of business organization, which provides
hospital, medical or health care or is engaged in any activity
supporting or related to the exercise of any power granted to a
private act metropolitan hospital authority;

T.C.A.87-57-603 (incorporating T.C.A. § 7-57-502(b)(1)). Such hospitals may:

(10)(c) . . . acquire, manage, lease, purchase, sell, contract for
or otherwise partidpate solely or with others in the ownership or
operation of hospital, medical or health program properties and
facilities, and properties, facilities, and programs supporting or
relating thereto of any kind and nature whatsoever and in any form
of ownership whenever the board of trustees in its discretion shall
determineit is consistent with the purposes and policies of this part
or any private act applicable to it, and may exercise such powers
regardless of the competitive consequences thereof.

T.C.A. 8§ 7-57-603 (incorporating T.C.A. 8 7-57-502(c)).

By specificdirective of the Legislature, both the1995 and 1996 Private Act
Hospital Authority Actscontain special rightswhich areto be provided to Private
Act Hospitals to the extent at the time not prohibited by the Constitution of
Tennessee. Thetrial court held that the ventures engaged in by County Hospital
and the Alliance, which at first blush appear lawful, considering only sections
(b)(1) and (10)(c) of the 1996 Private Act Hospital Act, are in fact
unconstitutional, considering the constitutional limitation as recognized by the
Legislature in section (b) of the Act.

The court opined that County Hospital/Alliance ventures violated Article
I1, 8 29 of the Constitution, which provides:

The General Assembly shall have power to authorize the several

counties and incorporated towns in this State, to impose taxes for

County and Corporation purpases respectively, in such manner as

shall be prescribed by law; and all property shdl be taxed according

to its value, upon the principles established in regard to State

taxation. But thecredit of no County, City or Town shall begiven

or loaned to or in aid of any person, company, association or
cor por ation, except upon an election to be first held by the
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qualified voters of such county, city or town, and the assent of

three-fourths of the votes cast at said election. Nor shall any

county, city or town become a stockholder with othersin any
company, association or cor por ation except upon alikeelection,

and the assent of the majority. [Emphasis added.]

Appellantscontend that Artidell, § 29 of the Constitution applies only to
“counties, cities or towns” and therefore does not require an election and the
assent of three-fourths or a majority of the voters before Private Act Hospitals
engageinbusinessinvolvingcredit or loanswith privateindividual s, corporations
or associations.

Thisissue was addressed recently by this court in acase to be published,
EyeClinic, P.C.v. Jackson-Madison County General Hospital, No. 02A01-9707-
CH-00143(Tenn. App. July 24, 1998, perm. app. denied January 11, 1999). Judge
Holly Kirby Lillard, writing for the court, applied the analysis recommended by
the Tennessee Attorney Generd. After describingtheparticular factssurrounding
the challenged busi nesses of West Tennessee Alliance,” Judge Lillard considered
those ventures in light of the Private Act Hospital Authority Ads of 1995 and
1996, the Private Act which enabled Jackson-Madison County General Hospital,
and Articlell, § 29.

JudgeLillard held that in the West Tennessee Alliance ventures, Articlell,
8 29 was not infringed because Jackson-Madison County General Hospital was
not vested by its enabling Private Act with the “power to levy taxes;” *power to
compel [the city of Jackson] to invoke its taxing power to make payments;” or
power to “obligate Madison County” to appropriate funds “to commence
[hospital] operationsand pay operating deficits.” The Private Act which enabled

the hospital inthat case merely provided that M adison County was “authorized to

appropriate funds’ for the hospitd; the county was not obligated to do so.

A partnership similar or identical to the defendant A Iliance in this case.
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(Emphasisin original.) Therefore, private ventures between that hospital and
West Tennessee Alliance could obligate only hospital-generated or physician-
generated funds; no county taxes coul dbe obligated by the private/public ventures
in contravention of Articlell, section 29.

Applying the analysis in Eye Clinic v. Jackson-Madison County, we
compare the Private Acts authorizing Bradley County Memorial Hospital to
Madison County’ s Private Acts as interpreted by Judge Lillard. Bradley County
Hospital was esteblished under Chapter 846 of the Private Acts of 1947:

SECTION 1. BEIT ENACTED BY THE GENERAL ASSEMBLY
OF THE STATE OF TENNESSEE, that the County of Bradley . . .
upontheapproval of amajority of thequalified votersof said County
.. . ishereby authorized to issue not to exceed $400,000.00 dollars
coupon bonds . . . for the purpose of acquiring a necessary Ste or
location for a hospital, and . . . necessary equipment . . . .

SECTION 2. BEIT FURTHER ENACTED, . .. Said bonds, when
issuedin conformity withthisAct, shall bedirect general obligations
of Bradley County, for the payment of which, withinterest, well and
trulytobemadethefull faith and credit and all thetaxing power
of the County shall be irrevocably pledged . . . . (Emphasis
added.)

SECTION 8. BEIT FURTHERENACTED, That it shall betheduty
of the Quarterly County Court of Bradley County annudly to levy
and providefor thecollection of a sufficient tax on all thetaxable
property inthe County, over and aboveall other taxesauthorized and
limited by law, for thepurpose of creating a sinking fund to pay the
interest on said bonds as the same falls dueand to retire said bonds
as they mature.

Chapter 197 of Private Acts of 1953 provided for the operation of the hospital
under the Board of Directors and gave to that Board:

... full, absolute and complete authority and responsibility for the
operation, management, conduct and control of the business and
affairs of said hospital. Sad authority and responsibility shall
include, but shall not be limited to, the establishment, promul gation
and enforcement of rules, regulations, and policies, the upkeep and
maintenance of all property, the administration of all financia
affairs, the maintenance of separate banking arrangements, the
execution of all contracts, the purchase of supplies and equipment,
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and the employment, supervision, compensation and dischargeof all
personnel including a Hospital Administrator.

1953 Tenn. Priv. Acts 197, 8 1. These Acts were amended in 1992:

WHEREAS, thecomplexitiesof providing health care servicesinthe
current environment necessi tateacl arification and restatement of the
power and authority of the board of directors;

BEIT ENACTED. ..

SECTION 1. Section 13 of Chapter 846 of the Private Actsof 1947,
Is amended by adding the following additional language:

The Board of Directors shall have the authority to acquireor lease
real property, equipment and other personal property related to the
business and affairs of the hospital, including medical office
buildings, parking structures, real property, buildings and other
facilities determined by the board to be appropriatefor the operation
of the hospital and the provision of health care services. All
property acquired by the board shall be acquired subject to the
approval of the county legislative body and shall be held and
owned in thesamemanner astheoriginal property conveyed for
establishment of the Bradley County Memorial Hospital under
Chapter 846 of the Private Acts of 1947, as subsequently
amended. (Emphasis added.)

* * *

SECTION 2. Section 14 of Chgpter 846 of the Privae Actsof 1947,
Is amended by adding the following additional language:

Any revenues derived from operation of the hospital in excess of (1)
operating expenses and (2) amounts required for the retirement of
any bonds issued by Bradley County for the benefit of the hospital
shall be used for future hospital capital projects and the
provision of health care servicesto indigent persons. (Emphasis
added.)®

SECTION 4. This act shall have no effect unlessit is approved by
a two-thirds (2/3) vote of the county legidative body of Bradley
County .. ..

1992 Tenn. Priv. Acts 206 § 1, 4.

*To emphasize the distinction between the respective Private Acts: In Eye Clinic, the Private Act merely
authorized Madison County to appropriate funds to commence operations and pay operating deficits; it was not
obligated to do so. This factual and legd conclusion essentially controlled the disposition of the case. Butin the
case at Bar, the Private Act, unlike the Madison County Private Act, clearly oneratesand obligates Bradley County,
which pledges its full faith and credit and its taxing power to the payment of the bonds No discretion isallowed.

10



Vv

Because plaintiffs argue tha County Hospital could not enter into a
partnership venture with the Alliance without the approval of Bradley County,
whereas defendants assert the independence of County Hospital from County
intervention, much evidence was introduced at trial with regard to the degree of
financial independence from Bradley County the County Hospital actually
maintained prior to and during theinitiation of the soon-to-be-contested Alliance
projects. Numerous course-of-business documents in evidence effectively
describe the relaionship:
Excerpt from Comprehensive Annual Financial Report, Bradley County,
Tennessee, For The Y ear Ended June 30, 1996.

|ndividual Component Unit Disclosures . . . Bradley County'sBoard

of Commissioners must goprove all long-term debt issues of the

hospital. Bradley County would be responsible for this debt in
case of default by the hospital.

Excerpt from Pershing & Y oakley Independent Auditors Finandal Statement for

Bradley County Memorial Hospital, June 30, 1996.
Bradley County Memorial Hospital isa not-for-profit general short-
term health care provider which serves Cleveland, Tennessee and
surrounding areas. The Hospital is a component unit of Bradley
County, Tennessee, whichisconsidered the primary government unit
.... The Hospital has a 51% membership in Ocoee Health Alliance
(theAlliance), aTennesseemutual benefit corporationformedfor the
purpose of providing a comprehensive provider network and
managed care system to businesses and others in the Hospital's
servicearea. The remaining 49% membership interest is comprised
of eligible physicians licensed to practice in the state of Tennessee
and with active staff membership on the medical staff of the
Hospital.® During 1996 and 1995, the Hospital pad membership
dues of $51,946 and $54,392, respectively to the Alliance. In
addition, during 1996 the Hospitd paid for certain expenses related
to the Alliance. Othe current assets & June 30, 1996 incdude
$156,296 from the Alliance for payment of such expenses.

Letter from Mike Callaway, Attorney for County Hospital, to Bradley County
Executive, in response to her inquiry as to the Hospital obligating County funds,
July 18, 1996.

®The Charter for the Alliance provides, in part: “Upon the dissolution of the Corporation, the Board of
Directors after making provision for the payment of all of the liabilities of the Corporation, shall distribute all of the
assets of the Corporation to its members . . .."
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... youwill recall in 1995, in response to arequest to the Attorney
General for an opinion regarding the authority of the Hospital's
Board of Directors to borrow funds from private sources, General
Burson opined " . . . Bradley County [is not] liable for a debt
incurred by the Bradley County Memarial Hospital Board of
Director swithout the consent of the County Commission or the
County Executive." Inany case, theBoard and administration are
convinced Bradley Memorid hasthefinancial capacity and resources
to perform its obligaions under the Ground L ease Agreement, else
the Hospital would not have executed it.

Minutes of Bradley County Hospital Board of Directors, Oct. 28, 1996.

Jm Whitlock, Hospital Administrator, announced that his term as
President of the Tennessee Hospital Association would end & its
next meeting. He also reported that “originally Bradley Memorial
Hospital was a 51% owner in the joint venture with Ocoee Health
Alliance[April 1995]. Sincethe Private Act hasbeenrevisedand no
longer requires the hospital to be 51% owner in joint ventures, Mr.
Whitlock requested that the Board authorize the Ocoee Health
Alliance bylaws to be changed to allow a 50-50 joint venture
ownership. Motion passed unanimoudly.”

SunTrust Bank - In-House Loan Offering Memorandum from Recommending

Loan Officer, for Loan of $8,500.00 to Bradley Building LLC, December 10,

1996.

The lease is structured so Bradley agrees to assume the debt or pay
it off in case of default . . . The strength of thisdeal is obviously, the
Bradley lease. Bradley’s financial condition is very strong . . .
Among the strengths of the deal are: (1) Bradley’ s overall financial
condition, Bradley County's Al bond rating. . .

Letter from Jeffrey Ivey, Regiona President, SunTrust Bank, to Michael

Callaway, Attorney for County Hospital, January 31, 1997:

| haveenclosed for your review the documentsthat wewill be asking
Bradley Memorial Hospital to executein conjunction with the $8.5
million construction/permanent loan to Bradley Building, LLC. . .
The Credit Support Agreement was created because of the over all
reliance on the Hospital for the debt repayment. Our
underwriting of the loan request was based on the Hospital's
ability to maketherequired lease payments.

L etter from Michael Callaway, Attorney for County Hospital, February 24, 1997,

to David R. Evans, Attorney for SunTrust Bank: (in a different forum, taking a

position opposite from that which he takes as counsd for the Hospital in this
action)

... | have consulted with the Hospital and must advise [you that]
Bradley Memorial cannot approve that portion of Section 3 of the
document whereinit isrequired to accept possession of the building
prior to completion, and further is constitutionally prohibited
from executing and agreement that, in effect, guarantees
repayment of credit extended toa private party asisrequired of
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the Hospital in Section 18 of the Agreement in the event of adefault.
(Emphasis added.)

Excerpt from Letter of Cameron Sorenson, Southeast Venture Corporation
(purchaser of the project lease when SunTrust threatened to hold Hospital in
default), to Craig Taylor, Assistant Administrator, Bradley County Memorial
Hospital, March 6, 1997.

... after reviewing the potential reductioninrent if Galen (aprivate

physician practice) wereto elect not to accept an ownership interest

in Bradley Building, LLC ... asyouand | discussed, it could create

some issues with respect to Fraud and Abuse gatutesif the Hospital

were to redistribute Galen's forgone ownership to other physcians.

Affidavit of Jim Whitlock, August 27, 1997.
Theplaintiffishavealeged“. .. Bradley County Memorial Hospital
has also unconstitutionally extended credit to Bradley Building,
LLC, in violation of Section 29 of Article Il of the Tennessee
Constitution by guaranteeing the financing of Bradley Building's
medical office building through entering into a Master Lease . . .”
As a result of that alegation, the lender for the medical office
building, SunTrust Bank, hasquestioned thevalidity of theleaseand,
therefore, its prospects of being repaid on its loan with the result it
has declined to fund the devel oper's most recent draw requests. . .
the Bank requested that the Hospital, in effect, "guarantee” the loan.
That request was rejected by the Hospital. Affiant isinformed and
believes the same documents were also submitted to the County
Executive for execution on behalf of Bradley County, but were
likewise rejected.

Court-Ordered Trial Brief of Amicus Curiae James Webb, Attorney for Bradley
County, filed October 27, 1997.
The Court isno doubt awarethat considerable controversy regarding
Bradley County Memorial Hospital and certan of itsrecent actions,
aswell asto what its future status should be, exists among Bradley
County's officials and citizenry . . . . Bradley County Memorial
Hospital, unlike similar institutions which are owned by
" Authorities" or other independent corporate entities, has no
separate existence from Bradley County itself. This is quite
evident from the manner in which the Hospital'ssitewasacquired in
1949 and theform inwhichitsBoard of Directorswasestablished in
1947 . . . . “Bradley County Memorial Hospital” is without
independent existence and is but an alter ego of “Bradley County”
itself - - afortunate circumstance, for otherwise the validity of some
22.5 million dollars of bondsissued by the County for the benefit of
the Hospital, along with another 2.5 million dollar bond issue now
in process, might well be called into question . . . . The “Master
Office Lease Agreement” which was assigned by Bradley Building,
LLC, to SunTrust Bank to secure the $8,000,000.00 loan for the
office building to be leased entirely by Bradley County Memorial
Hospital - - intruth, as previously noted, Bradley County itself - - is
a "hell or high water lease" as described by the attorneys who
prepared it for the lender . . . it amounts to no more than a barely
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disguised absolute guaranty of repayment of SunTrust Bank's loan
toBradley Building,LLC. Thiscondusionismadeinevitableby the
content of certain documents indicating that the bank |ooked solely
to the credit-worthiness of Bradley County in evaluating the
prospects of repayment of theloan . . . Before the credit of Bradley
County (throughitsalter ego, “Bradley County Memorial Hospital™)
was loaned in aid of Bradley Building, LLC, the assent of three-
fourths of the qualified voters of Bradley County should have been
first secured through an dection. Even Bradley County
Commission, itself, which isdirectly elected by the voter s of the
County and directly answerableto all of its citizens, could not
haveenter ed intothear rangement concer ned in thiscasewithout
areferendum. (Emphasis added.)

Affidavit of DonnaHubbard, County Executive for Bradley County, October 29,

1997. The Documents attached hereto as Exhibit A to this
affidavit are true and exact copies of excerptsfrom the
official offering documents for the 1990 bond issue of
Bradley County, Tennessee in which Bradley County
issued $6,840,000.00 million in hospital revenue and
tax improvements bonds, Series 1990. These bonds
were bonds of Bradley County to which, insofar asthey
pertainto Bradley County Memorial Hospital, pledged
the ad valorem taxing power of Bradley County to
the repayment of said bonds should the revenues of
Bradley County Memorial Hospital be insufficient to
make the payments required by the bonds . . . | have
reviewed and directed the review of Bradley County's
payment history of its bonds issued on behalf of
Bradley County Memorial Hogital. My review of
Bradley County's payments on those bonds establishes
that, prior to 1993, Bradley County itself made the
principal and interest paymentson its bondsissued
on behalf of Bradley County Memaorial Hospital.

Excerpt from Bradley County, Tennessee Series 1990 Bond.
SECURITY: The Bonds, asto both principa and interest, shdl be
payable primarily from and secured by a pledge of the net revenues
to be derived from the operation of the Hospital subject to any prior
pledgesof suchrevenues. ... TheBondswill also bepayablefrom
unlimited ad valorem taxes to be levied in all taxable property
within the corporate limits of the County. For the prompt
payment of principal of, premium, if any, and interest on the
Bonds, the full faith and credit of the County are irrevocably
pledged. The Bonds will not be obligations of the Stae of
Tennessee.

Considering the funding relationship between the county and the hospital

as shown by the Bradley County Private Acts, along with the overwhelming
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evidence that the County hasbeenfully obligated for the hospital’ s debts, wefind
that the partnership ventures engaged in by County Hospital and the private
Alliancein this case amount to ultravires acts under the Bradley County Private
Actsand an unconstitutional application of the Private Act Hospital Act of 1996,
under Art. Il, 8 29 of the Constitution of Tennessee. It is our duty to adopt a
construction which will sustain astatute and avoid constitutional conflict if any
reasonabl e construction exists that satisfies the requirements of the Constitution.
Davis-Kidd Booksellers, Inc. v. McWherter, 866 S.W.2d 520 (Tenn. 1993), citing
Satev. Siger, 846 S.W.2d 262, 263 (Tenn. 1993); Sate v. Lyons, 802 SW.2d
590, 592 (Tenn. 1990); Shelby County Election Comm’'n v. Turner, 755 SW.2d
774,777 (Tenn. 1988); Kirk v. State, 126 Tenn. 7, 10, 150 S.W.2d 83, 84 (Tenn.
1911). See also, Smith v. Schneider, No. 02A01-9608-CH-00193 (Tenn. App.
December 11, 1996); Barryv. Wilson County, 610 S.W.2d 441 (Tenn. App. 1980).

As stated, we find that the trial court correctly analyzed the facts and
circumstances and correctly determined that under thosefacts and circumsances,
County Hospital functions as an agent and arm of Bradley County. Further,
applying the constitutional limitations set out in Art. 11, 8 29, the court prope’ly
enjoined County Hospital from participating in those or any other partnership
ventures with the private Alliance which obligate County funds without first
conducting a County referendum as constitutionally required.” We find that
under these facts and circumstances, the constitutional requirement for prior

approval of the county by vote of its citizens exists imrespective of any rights

In so holding, we acknowledge the argument presented in the amicus brief of the Tennessee Hospital

Association and H ospital Alliance of Tennesseg, Inc.:

The key then isnot whether the taxing power can be used at all in support of the entity - asin the Eye
clinic case [in which] the Western Section found that the possibility that the county or city could tax
was insufficient - but whether taxing power has been used in support of a particular project atissue.

While we are not convinced of the soundness of this argument, we need not decide, since the proof is
abundant that in this case, Bradley County Hospital and the private physicians’ Alliance ignored the constitutional
restrictions and obligated County fundsin mixed private-public projects without vote of Bradley County citizens.
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granted to Private Act Hospitalsin general under T.C.A.87-57-601, et seq. That
part of the trial court’sjudgment so ordering is affirmed.
\Y

Finally, the appellants arguethat the terms of the Order of Final Judgment
and Permanent Injunction entered by the Chancellor are too broad and imprecise
and unduly restrict and interfere with County Hospital’s operation. Appellants
point out that the injunction “prohibits the hospital from being a member of
organizations such as the Tennessee Hospital Association, or the American
Hospital Association, or even thelocal Chamber of Commerce, sinceall of them,
though non-profitinnature, have members- probably even amajarity of members
- who are “non-governmental entities.”

We must agree. We therefore narrow the injunction to provide that
Bradley County Memorial Hospital is hereby enjoined from entering into any
businesstransactionswith privatebusinesses or individual swhich obligate County
Funds unless authority is granted by vote of the citizens of Bradley County in a
referendum, as required by law.

Thejudgment of thetrial court isaffirmed asmodified. Cods are assessed

to the parties evenly.

William H. Inman, Senior Judge

CONCUR:

Houston M. Goddard, Presiding Judge
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Charles D. Susano, Jr., Judge
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